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rights of several defendants as be- of partition as between Flaglor and his 

tween themselves: Rice v. Cutler, 17 children, as to the particular portion of 

Wis. 351, where it was decided that no the title held by them at the time, but 

judgment could be rendered in favor that it then, and ever afterwards, de- 

of one defendant against another defend- pended upon the terms of the devise. 

ant. We could entertain no question The case might, we think, properly 

that any court would so decide, when- enough, have been decided upon this 

ever the question arose ; and so, unques- view. But the court correctly came to 

tionably, would have been the decision the same conclusion upon other grounds, 

in the principal case had the point been which may, and that is always an im- 

brought to the attention of the court, portant consideration in drawing up 

For all the reasons hereinbefore stated, opinions, possibly be more satisfactory 

we can entertain no doubt there was no to some of the parties. I. F. E. 

estoppel created by the original decree 



U. S. Circuit Court, Western District of Missouri. 
UNITED STATES v. MAXWELL. 

Offences "not capital or otherwise infamous," may, by leave of court upon 
complaint on oath, be prosecuted in the Federal courts by criminal information. 

An information charging the defendant with several violations 
of the internal revenue laws was filed by the District Attorney by 
leave of court. Prior to the term, complaint on oath had been 
made before a United States commissioner, charging the defendant 
with the said offences against the revenue laws, and the defendant 
was arrested upon a warrant issued by the commissioner, and held 
to answer to the United States Circuit Court, and required to give 
bail in the sum of $500, which he did. At the term, the District 
Attorney, upon the said complaint, warrant and recognisance, 
moved the court for leave to file a criminal information against the 
defendant, charging him with the said offences, which leave was 
granted and the information accordingly filed. The defendant 
appeared and pleaded guilty. Afterwards his counsel made a motion 
in arrest of judgment upon the ground that the defendant can only 
be prosecuted and punished criminally upon the presentment or 
indictment of a grand jury, and not upon an information. 

It was upon this motion that the case was before the court. 

James S. Botsford, District Attorney, for the United States. 

Mack J. Learning, for the defendant. 

Dillon, Circuit Judge. — The offence charged in the information 
is a misdemeanor, and not a "capital or otherwise infamous 
Vol. XXIII.— 55 



434 UNITED STATES v. MAXWELL. 

crime." The defendant was originally arrested by virtue of a 
warrant issued by a commissioner of the United States, upon a 
complaint duly made to him under oath, showing probable cause. 
There is therefore no ground to claim that the guarantees of per- 
sonal liberty secured by the Fourth Amendment to the Constitu- 
tion have been violated, which provides that " no warrant shall 
issue but upon probable cause, supported by oath or affirmation, 
and particularly describing the place to be searched and the person 
or things to be seized." 

The information was afterwards filed by leave of court, and the 
defendant, after pleading guilty, moved in arrest of judgment. 
This motion must be sustained, if there is no authority of law for 
the prosecution of such misdemeanors in the Federal courts by 
criminal information. 

The Fifth Amendment to the Federal Constitution provides 
that " no person shall be held to answer for a capital or otherwise 
infamous crime, unless upon presentment or indictment of a grand 
jury, except in cases arising in the land or naval forces or in the 
militia when in actual service in time of war or public danger." 
The offence charged against the defendant is not a " capital or 
infamous crime." The words "infamous crime" have a fixed and 
settled meaning. In a legal sense they are descriptive of an 
offence that subjects a person to infamous punishment or prevents 
his being a witness. The fact that an offence may be or must be 
punished by imprisonment in the penitentiary, does not necessarily 
make it, in law, infamous : 1 Bish. Cr. Law, sects. 70, 644 ; Hex 
v. Hickman, 1 Moody 34 ; Commonwealth v. Shaver, 3 W. & S. 
338 ; Eussell on Crimes 126 ; 1 Greenl. Ev., sects. 372, 373 ; 
People v. Whipple, 8 Cowen 707 ; United States v. Shepard, 1 
Abb. U. S. Rep. 431, 439. 

The constitutional provision, therefore, as to the mode of prose- 
cuting capital and infamous offences has no application to the mis- 
demeanor set forth in the information. 

But the question remains, whether other than capital and 
infamous offenoes may be prosecuted in any other mode than upon 
presentment or indictment of a grand jury. In other words, must 
all Federal offences, of whatever character or grade, be prosecuted 
upon an accusation made by a grand jury ? 

The constitutional provision above quoted does not say that all 
offences must be prosecuted with the sanction of a grand jury, but 
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only that certain classes of offences must be. The fair implication 
is that offences other than those falling within the classes specifi- 
cally described may be prosecuted otherwise than through the inter- 
vention of a grand jury. And certainly as respects offences not 
capital and not infamous, there is no restriction upon Congress as 
to the mode of procedure ; and as to such offences it is entirely 
competent for Congress to provide that they shall be prosecuted 
upon indictment or information, or in either mode. But there is 
no Act of Congress prescribing in terms that such offences shall 
be proceeded against by indictment or by information or otherwise. 
Of course they may be prosecuted by indictment. This is ad- 
mitted ; and it is clear from the fifth constitutional amendment 
and from various provisions of Acts of Congress, in relation to 
grand juries, &c, that it is contemplated that crimes of all grades 
may be prosecuted upon the presentment or indictment of a grand 
jury. But is it contemplated that all offences, although not infa- 
mous, must be thus prosecuted ? There is no Act of Congress to 
that effect, and no specific declaration of its will for or against 
prosecutions by criminal information. 

Criminal prosecution by informations for misdemeanors was a 
familiar mode of procedure in England, "as ancient," says Black- 
stone, 4 Com. 309, " as the common law itself;" and was the only 
existing mode of prosecution, it seems, except by indictment or 
presentment of a grand jury: Id. 308. It was a mode in daily 
and constant use in England at the time of the American Revolu- 
tion, as well as in American colonies. This was well known when 
the Fifth Amendment of the Constitution was adopted, which pro- 
vided only for the previous action of a grand jury in capital or 
otherwise infamous offences. If it had been intended wholly to 
prohibit prosecution, by information, language expressive of such 
intention would have been used. Congress has never enacted a 
code of criminal procedure, and the states have no power to pre- 
scribe either modes of proceeding or rules of evidence in prosecu- 
cutions for Federal offences. In a general way the Federal courts 
must be governed in these respects by the common law with the 
modifications pointed out by the Supreme Court : United States v. 
Reid, 12 How. 361. 

Congress, nevertheless, created Federal offences, and clothed the 
Federal courts with jurisdiction over such offences, and no legal 
reason exists, in the absence of express legislation, why such 
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offences must be prosecuted in only one of the two well-known 
common-law methods. 

Owing to causes not necessary here to notice (4 Black. Com. 
309, 310), the proceeding by information was unpopular in Eng- 
land, and doubtless also in the colonies ; and it has, in many of the 
states from a very early day, been either restricted or prohibited. 
In the law lectures of James Wilson, one of the justices of the 
Supreme Court of the United States, which were delivered in 
1790, he recognises an information in the name of the state as one 
mode of prosecuting crimes and offences ; and, after referring to 
the two kinds (one strictly public, and the other at the instance of 
a private person or informer), says : " Restraints have, in Eng- 
land, been imposed upon the last species; but the first — those at 
the King's own suit, filed by his attorney-general — are still unre- 
strained : 4 Bl. Com. 307. By the Constitution of Pennsylvania, 
both kinds are effectually removed. By that Constitution, how- 
ever, informations are still suffered to live, but they are bound 
and gagged. They are confined to official misdemeanors ; and 
even against those they cannot be slipped but by leave of the 
court. By that Constitution, no person shall, for any indictable 
offence, be proceeded against, criminally, by information, unless 
by leave of the court, for oppression and misdemeanor in office:" 
3 Wilson's Works 144, 145. See also 4 Wend. Bl. Com. 309, 
note, as to Bill of Rights and Decisions in New York ; Wharton's 
Crim. Law, 7th ed., sect. 213. 

Thus, by constitutional provision and positive legislation in the 
states, informations, as a mode of criminal prosecutions, were 
either very much restricted or abolished, and the result was, that 
in the state courts, the prevailing method of prosecution was by 
indictment, and naturally the same practice obtained in the Fed- 
eral courts. 

But the constitutional provision (Fifth Amendment) leaves all 
offences open to prosecution by information, except those which 
are capital or infamous, and there is no enactment of Congress 
preventing a resort to this mode of procedure. On the contrary, 
there are provisions in several Acts of Congress which imply that 
informations may be filed for criminal offences : 1 Stats, at Large, 
p. 98, sect. 7-32 ; 2 Id. p. 290, sect. 3 ; 3 Id. p. 305, sect. 179 ; 
14 Id. p. 145, sect. 179. 

And it has been several times expressly adjudged that offences 
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not capital or otherwise infamous, may be prosecuted in the Fede- 
ral courts by information : United States v. Waller, 1 Sawyer C. 
C. 701, Field and Sawyer, JJ. ; United States v. Shephard, 1 
Abb. U. S. Rep. 431, Withey, J. ; United States v. Ebert, 1 
Cent. Law J. 205, Krekel, J. And such seems to have been 
the opinion of Justice Story : United States v. Mann, 1 Gall. C. 
C. 3 ; 1 Id. 552, 554. And see Walsh v. United States, 3 Wood. 
& M. 341; Bishop Crim. Prac, sects. 604-611; Contra, United 
States v. Joe, 4 Ch. Legal News 105. In The United States v. 
Isham, 17 Wall. 496 ; The United States v. Buzzo, 18 Id. 125, the 
proceeding by criminal information does not seem to have been 
questioned in either court. See also Territory of Nebraska, ex rel., 
$c, v. Lockwood, 3 Wall. 532; Stockwell v. United States, 13 
Id. 531. 

We are of the opinion, therefore, that offences not capital or infa- 
mous, may, in the discretion of the court, be prosecuted by infor- 
mation. We cannot recognise the right of the district attorney to 
proceed on his own motion, and shall require probable cause of 
guilt to appear by the oath of some credible person before we will 
allow an information to be filed and a warrant of arrest to issue. 
But with these safeguards there is no more reason to fear an 
oppressive use of informations than there is reason to fear an 
abuse of the powers of a grand jury. Where the accusation is a 
grave one, or where the charge seems to be doubtful, the court 
will refuse leave to file an information and compel the district 
attorney to lay it before a grand jury. But it is well known that 
the internal revenue laws have created a large number of minor 
offences, many of them involving no moral turpitude, and that the 
cost of proceeding by a grand jury and the delay are burdensome 
and inconvenient both to the government and the defendant. 

In this class of cases, most of which are not defended, great and 
unnecessary expenses will be saved by proceeding by information, 
and we not only think the practice legal, but one which, in cases 
of this kind, should, with the restrictions above mentioned, be 
adopted and encouraged rather than condemned. The courts in 
this country have never been made the instruments of power in 
oppressing the citizen, and it can, perhaps, further be safely 
affirmed that the government has yet to attempt to make use of 
the machinery of the law for that purpose ; and if it should, it 
seems quite probable that it would be as easy to secure an indict- 
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merit from a grand jury, as the consent of tbe court to the filing 
of an information. This line of observation is, however, scarcely 
called for, since the court is only concerned on the motion with 
the lawfulness of a prosecution by information, and is not obliged 
to vindicate the propriety or policy of this mode of procedure. 
The motion in arrest of judgment is overruled. 



In March 1874, the practice was 
adopted in the Western District of Mis- 
souri of prosecuting misdemeanors and 
especially revenue offences by informa- 
tion. The novelty of the practice, to- 
gether with the fact that the Attorney- 
General of the United States has, with- 
out effect, twice appealed directly to 
Congress for this authority, gave rise 
to serious doubts, both as to its legality 
and policy. The practice was first 
sanctioned by the District and now by 
the Circuit Court. 

By the common law, certain misde- 
meanors could be prosecuted by criminal 
information ; but whether statutory fines, 
penalties and forfeitures could be col- 
lected in that way is a matter of doubt. 
Blackstone says : "The objects of the 
king's own prosecutions, filed ex officio 
by his own attorney-general, are pro- 
perly such enormous misdemeanors as 
peculiarly tend to disturb or endanger 
his government, or to molest or affront 
him in the regular discharge of his royal 
functions. For offences so high and 
dangerous in the punishment or preven- 
tion of which a moment's delay would 
be fatal, the law has given to the crown 
the power of an immediate prosecution 
without waiting for any previous appli- 
cation to any other tribunal :" 4 Bl. 
Com. 309. Informations of this char- 
acter, and for the purposes mentioned 
by Blackstone, were in general use as 
early as the reigns of Henry VI. and 
Edward IV., but they were not com- 
monly used for the purpose of collect- 
ing statutory fines and penalties. By 
statute Henry VII. c. 3, justices of 
assize and of the peace, were authorized, 



upon information, to hear and deter- 
mine, without a jury, all offences (ex- 
cept treason, murder and felony) com- 
mitted against any statute. " It was 
by color of this act that Empson and 
Dudley were enabled to effect such in- 
finite oppressions and exactions upon 
the people. For this purpose, too, a 
new office was created, and those two 
persons were made masters of the king's 
forfeitures :" 3 Reeves's Hist. Eng. Law 
159. The reason for repealing this act 
is stated to be "for that by force 
thereof it was known many sinister, 
crafty, feigned and forged informations 
had been pursued against many of the 
king's subjects, to their great damage 
and, vexation." There is no doubt but 
that Congress has the power under the 
Constitution to provide for the prosecu- 
tion of this class of offences by informa- 
tion ; but the question is, can this be 
done without such legislation ? It is 
clear that all offences cognisable by the 
Federal courts may be prosecuted by 
indictment; the Constitution and the 
legislation of Congress establishing the 
grand jury system imply this. There 
have been some distant allusions to in- 
formations in several Acts of Congress, 
but that body has expressly provided for 
the prosecuting of offences against the 
elective franchise by information ; Rev. 
Stat. United States 190, § 1022 ; which 
would seem to imply a denial of this 
power in all other cases. The general 
principle is, that where an offence is 
created by statute, and no remedy is 
provided, It may be punished by any 
common-law remedy adapted to the 
case. We have already seen that a 
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remedy by indictment has been provi- 
ded, though not declared to be exclu- 
sive. The decision in the above-re- 
ported case is not based upon any 
failure of Congress to provide a remedy, 
for it is admitted that an indictment 
would lie, and the difficulty in the way 
of invoking a remedy at common law 
is that there is no common law in force 
in the United States : State of Pennsyl- 
vania v. The Wheeling Bridge Co., 13 
How. 518; Lorman v. Clarke, 2 Mc- 
Lean 568. In the case of Whealon $■ 
Donaldson v. Peters, 8 Pet. 658, the 
court says : " It is clear there can be 
no common law of the United States. 
The Federal government is composed of 
twenty-four sovereign and independent 
states, each of which may have its local 
usages, customs and common law. 
There is no principle which pervades 
the Union, and has the authority of law, 
that is not embodied in the Constitution 
or laws of the Union. The common 
law could be made a part of our Federal 
system only by legislative adoption. 
When, therefore, a common-law right 
is asserted, we must look to the state in 
which the controversy originated." If 
the Constitution has not prohibited this 
practice, as it certainly has not, it has 
not authorized it, and there is about as 
much in the Acts of Congress against 
as for it. 

That the adoption of this practice 
throughout the whole country would be 
a means of great economy is obvious ; 
and we have heard the annual saving 
to the government thereby estimated at 
one million of dollars. And if there is 
any danger of abuse of power by offi- 
cials, its exercise could be regulated and 
guarded by legislation. One thing we 
would regard as a condition precedent 
to the general and authoritative adop- 
tion of this practice; and that is, to 



compensate the district attorneys by a 
salary adequate to their labor and re- 
sponsibility, so as not only to remove 
them from the temptation to multiply 
informations, but to prevent the possi- 
bility of their being suspected of doing 
so from motives of interest. It is true 
that the court may require an informa- 
tion to be based upon an affidavit ; but 
in the practical administration of the 
law, what means has the court of know- 
ing the motives or character of the 
person making the same 1 The district 
attorney presents an information, and 
how can the court know but that the 
person making the affidavit is a secret 
spy or a professional informer? How 
can the court know but that a system of 
espionage is being fostered 1 " Next in 
importance to personal freedom is im- 
munity from suspicions and jealous ob- 
servation. Men may be without re- 
straints upon their liberty ; they may 
pass to and fro at their leisure ; but if 
their steps are tracked by spies and in- 
formers, their words noted down for 
crimination, their associates watched as 
conspirators, — who shall say that they 
are free f Nothing is more revolting to 
Englishmen than the espionage which 
forms part of the administrative system 
of continental despotisms. It haunts 
men like an evil genius, chills their 
gayety, restrains their wit, casts a 
shadow over their friendships, and 
blights their domestic hearth. The 
freedom of a country may be measured 
by its immunity from this baleful 
agency:" 2 May's Con. Hist. Eng. 
275. 

The above observations are made 
with the view of exciting the interest of 
others in the subject, and not for the 
purpose or with the hope of adding to 
or detracting from the able opinion of 
the court. H. B. Johnson. 



